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Dear Ms Wilson

Consideration of Petition PE1390

Thank you for your letter of 29 June seeking a written response to the specific points
raised in Petition PE1390 and the specific questions the Committee has asked. Your
letter was addressed to Carron Pollock, Transport Scotland but I am responding as
the Policy lead for ferries issues.

The Petition by Neil Kay calls on the Scottish Parliament to urge the Scottish
Government to support the setting up of an independent expert group to consider
and recommend institutional and regulatory options for issues relating to the
provision of competitively tendered Scottish ferry services under EC law.

I have provided in the attached Annex a response to each of the detailed points
raised by the Petitioner. I have also provided below details of the specific questions
the Committee has asked I along with our answer:

Q. What are your views on the issues raised in the petition?

A. We have provided a detailed response to each of the points raised in the Petition
in the attached Annex.

Q. In what ways, if any, does the current review on Scottish Ferries cover the issues
raised in the petition? Can you provide us with details on the timescales you are
working to in relation to the review?

A. The Scottish Ferries Review is currently considering and developing the long-term
strategy for ferry services in Scotland and addresses many of the issues raised in
this Petition. The Review is considering how ferries should be funded and procured,



on what basis fares should be set, what kind of services should be supported with
public money and who should be responsible for providing these services. The
Scottish Government will now also consider the case for a Ferry Regulator as part of
the Review. The Review will not however include consideration of the points the
petitioner raises about the need to tender or the imposition of PSOs or PSCs in
relation to subsided ferry services. These issues have already been fully
considered. In 2005 the Scottish Executive published a comprehensive document
"Clyde & Hebrides Lifeline Ferry Services - Scottish Executive's Consideration of the
Requirement to Tender" setting out the case in relation to the alternatives to
tendering that had been suggested. In 2006 a number of Parliamentary Questions
were answered which provided a detailed explanation as to why the Scottish
Government has sought to conclude PSCs rather than PSOs.

On the timetable for the Review, following on from an initial informal consultation in
2009 and a full public consultation in 2010 it is the Scottish Government's intention to
issue a draft Ferries Plan, for further consultation before the end of 2011. This draft
Ferries Plan will be accompanied by a Strategic Environmental Assessment. An
Equalities Impact Assessment for the draft Ferries Plan will also be published.

Yours sincerely

GRAHAM M LAIDLAW
Head of Ferries Unit



CONSIDERATION OF PETITION PE1390: NEIL KAY

Public Service Contracts(PSC) and Public Service Obligations (PSO)

1. A definitive answer in relation to the imposition of PSOs and PSCs in
subsidised ferry services is provided in response to S2W-28960 which is available
on the Scottish Parliament website. The Scottish Government consider this to be a
comprehensive response that requires no further clarification here.

2. The requirement to tender the Clyde & Hebrides ferry services was
considered in significant detail as far back as 2004/5 by the then Scottish Executive
and by the Scottish Parliament. The conclusion of this endeavour was two full
debates, and two votes, on the matter in the Scottish Parliament. The Scottish
Executive and the Scottish Parliament concluded at that time that tendering these
services was a requirement.

3. On 16 April 2008 the Commission decided to initiate a formal investigation
procedure in respect of support for ferry services in Scotland. On 15 December
2009, following the conclusion of that investigation, the Commission published its
Decision. A copy of that Decision is accessible at:
http://ec.europa.eu/enerqy/coallstate aid/doc/decisions/2008/2008 0016 uk c.pdf

4. In that Decision, the Commission determined that:

• the relevant public service obligations within the Northern Isles 2002-
2006 and 2006-2012 contracts and the ongoing Clyde and Hebrides
contract had been correctly defined and clearly entrusted to the
operator concerned, with no over-compensation, anti-competitive
behaviour or undue distortion of competition;

• the State aid paid under those three contracts was compliant with the
EC Treaty;

• as far as the Gourock-Dunoon ferry service is concerned, the
Commission accepted the Scottish Government's commitment to take
appropriate measures to launch a public tender for the operation of the
route before the end of 2009. The Scottish Government subsequently
launched an open and transparent tender for the Gourock-Dunoon ferry
service, and a contract for a passenger ferry service was awarded to
Argyll Ferries on 7 June 2011.

5. The Commission's Decision provides extremely clear and detailed
explanations of its conclusions. The Scottish Government accepts the Commission's
decision and has complied with all aspects of that Decision recognising that it
provides legal certainty. Accordingly, it is the Scottish Government's view that its
arrangements for the support and provision of lifeline ferry services in Scotland are
now fully compliant with the terms of the Commission's Decision and fully compliant
with European Law.

ANNEX



Operator of Last Resort

6. During 2005, around the time when the tender for the 2007-13 Clyde &
Hebrides ferry services (CHFS) tender was being developed, there was much
discussion around the possibility of including an arrangement for an "operator of last
resort" in respect of these services. The purpose of such an arrangement is to
ensure that there is another operator available and in a position to take over the
provision of a service in the event of termination of contract, breakdown of contract,
or similar event. Such arrangements are common in respect of rail services.
However, the contracts for the Northern Isles and Clyde & Hebrides ferry services
provide for careful management and monitoring of the operator's performance and
contain resolution procedures, which negate the need for the services of an
"operator of last resort".

7. In the event that Argyll Ferries Ltd was unable to fulfil its contractual
obligations in respect of the new Gourock-Dunoon ferry service, responsibility would
pass to its parent company, David MacBrayne Ltd. This arrangement is assured by
means of a Parent Company Guarantee signed by David MacBrayne Ltd.

Independent Ferry Regulator

8. Currently there is no Ferry Regulator in Scotland, nor broader regulation in
place, besides the contractual controls that exist in the various ferry service contracts
and the statutory controls (e.g. safety and environment) overseen by the Maritime
Coastguard Agency (MCA) and SEPA respectively. In addition there is no legislative
framework to put in place the powers necessary to set up a Ferry Regulator. The
possibility of introducing a Ferry Regulator has been considered before on several
occasions.

9. To introduce a Ferry Regulator and associated regulation would require
primary legislation at Holyrood and almost certainly Westminster, but that would be
determined by the powers being sought and where legislative competence lay.

10. Nevertheless, the previous Transport Minister, Stewart Stevenson MSP,
requested that serious consideration of a Ferry Regulator be carried out. The
Scottish Government's position on this was clarified by Alex Neil, Cabinet Secretary
for Infrastructure and Capital Investment. At the time of the appointment of the
preferred bidder for the Gourock-Dunoon ferry service tender, on 25 May 2011, Mr
Neil said:

t~s part of the Scottish Ferries Review, the Scottish Government will also
consider the possibility of a Ferry Regulator to monitor the service of non
government and non local authority ferry operators. This will aim to improve
services across Scotland, as well as ensure a continued value for money
approach. "

The Altmark Decision



11. To make clear its views, In 2005 the Scottish Executive published a
comprehensive document setting out the case in relation to the alternatives to
tendering, including Altmark, that had been suggested. A copy can be found at
CLYDE AND HEBRIDES LIFELINE FERRY SERVICES - SCOTTISH EXECUTIVE'S
CONSIDERATION OF THE REQUIREMENT TO TENDER.

12. The Commission uses the "Altmark test" (a legal precedent which relates to a
2003 ECJ ruling in respect of subsidy of a bus service in Germany) to assess
whether the funding of a public service constitutes State aid or not. The basis of this
assessment concerns whether an advantage is conferred on one operator over
another that could unduly distort competition. In its Decision in relation to Scottish
Ferry Services, the Commission was unable to establish with certainty whether the
Altmark criteria had been met. It therefore proceeded on the assumption that
subsidies paid to CalMac and Northlink 1 and 2 constituted State aid. However, the
Commission ultimately determined that the State aid present was compatible with the
Treaty on the Functioning of the European Union ("the TFEU") since the services of
general economic interest in question had been clearly defined, explicitly entrusted
and supervised, and that the subsidies paid were proportionate to the aim pursued -
with no unnecessary distortions of competition.

13. If the Commission had deemed the Altmark criteria to be met, there would
have been no aid as such, and so compatibility with the TFEU would not need to
have been assessed. However, even if the Commission had made such a 'no aid'
finding on the basis of Altmark, the Scottish Government is clear that the Maritime
Cabotage Regulations would still apply. The Scottish Government would therefore
still be required to tender these services in order to comply with the relevant sectoral
law.

14. The Scottish Government accepts the Commission's Decision and is confident
that the support and provision of lifeline ferry services in Scotland are now fully
compliant with the terms of the Commission's Decision and fully compliant with
European Law.

Developing a solution

15. The ongoing Scottish Ferries Review will provide a framework for how ferry
services in Scotland will be delivered in future. The Review will look at how ferries
should be funded and procured, on what basis fares should be set, what kind of
services should be supported with public money and who should be responsible for
providing these services. A draft Ferries Plan will issue for a further period of
consultation later this year before a final Ferries plan is developed and published.

16. The Scottish Ferries Review is an inclusive process. The Scottish
Government is leading the Review but has had significant input from key
stakeholders via a Stakeholders group, a Council group and an Operators group.
Besides the Scottish Government the organisations represented on these groups
include ferry operators, ferry asset companies, Regional Transport Partnerships,
local Councils, the Scottish Trades Union Congress, the Mobility and Access
Committee Scotland and the Maritime Coastguard Agency. A first round of
consultation on the Ferries Review was carried out during the spring and summer of



2009 and was supplemented with an extensive data collection exercise, including a
household survey. A further formal round of consultation took place between 10
June 2010 and 30 September 2010. The public consultation included over 40 events
across the Highlands and Islands, including a series of public meetings and a
consultation document. Neil Kay attended one of these public meeting in Dunoon on
23 August 2010. 600 responses from both organisations and individuals were
received. An analysis of consultation responses was published along with details of
the next steps in the process on 9 March 2011 Scottish Ferries Review Analysis of
Written Responses. A report on the household survey was published on 22 March
2011 Analysis of the Household Survey.

17. Our view is that we should not rely on a small number of experts to make
decisions about the way forward for ferries. We should continue as part of the
Review process to engage with all of the communities affected and with all of our key
stakeholders.

July 2011




